Needed : a new law to deal with the disturbing number of federal judges who are unfit, incompetent- or worse.

Judges Who Should Not Judge

     While there is no reason to doubt the ability or integrity of the vast majority of our nearly 850 federal judges, the (evidence indicates that as many as 10 percent of them are unfit to serve, whether because of misconduct, senility, alcoholism, or outright corruption.) Yet none has any reason to fear impeachment. Only eight federal judges in our history have been impeached by the House of Representatives, and, of these, only four have been convicted by the Senate and removed from office- the last in 1936.

     Instances of Judicial misconduct are often brought to the attention of the Justice Department and the House Judiciary Committee, where any impeachment action must begin. But nothing happens. Examples:

· Judge James B. Parsons of Chicago has sat on the bench while drunk, writes author Joseph C. Goulden in his widely respected book The Benchwarmers. An overwhelming majority of lawyers surveyed by the Chicago Council of Lawyers said that Parsons was unable to understand the issues in complex cases. Nevertheless, Parsons was subsequently promoted to chief judge of his district.

· Judge Walter E. Craig of Phoenix not only refused to disqualify himself in a case involving a local gambler he had known for many years; he threw the case out of court and set the defendant free. Even more disturbing, report Michael Wendland of the Detroit News and Ron Koziol of the Chicago Tribune, was Craig’s conduct during the 1972 murder conspiracy trial of the son of Joseph Bonanno, a top Mafia chieftain. In a bitter memorandum to the FBI, the federal prosecutor complained that it was almost as if the judge deliberately attempted to scuttle the trial himself. Six weeks after the jury convicted Bonanno, Craig reversed the verdict.

     A feud, footed in personal and political rivalry, raged for nearly three decades between judge Steven S. Chandler and Judge Luther Bohanon of Oklahoma’s Tenth Circuit. A congressional committee, after a two year investigation, reported in 1968: “Ultimately, relations in the tenth circuit degenerated until the entire country was aware of the charges of misconduct that ranged from incompetence, laziness, malice and prejudice, to venality and corruption. Such charges, even if untrue, destroy public confidence in courts; if true, they undermine the very foundations of judicial operations in the Tenth Circuit.” The committee, however, found no evidence for impeachment, and the judges are still in office. “This investigation…… underscores the need for a new mechanism, other than the impeachment process, to resolve questions of judicial behavior and fitness.”

     Or consider Chief Judge Willis W. Ritter of the U.S District Court in Utah. First appointed to the bench in 1949, Ritter could charitably be described as a judicial despot. Lawyers friendly to him –including those with whom he had business dealings- invariably won cases in Ritters court. Lawyers, whom he didn’t like, lost. 

      Over the years, The Tenth Circuit Court of Appeals fought Ritter’s excesses by reversing many of his decisions. But Ritter continued to try cases, and his behavior became a Utah scandal.

      By the late 1960’s, U.S attorneys and their staffs were in frequent contact with the Justice Department about the “Ritter problem,” but Ritter simply outlasted the criticism and desultory investigations. And his behavior became more and more bizarre. 

       Late on the afternoon of Friday, December 12, 1975, Ritter notified U.S Attorney Ramon M. Child that he must be ready to try 23 criminal cases by the following Thursday. Three of the first four cases were criminal tax prosecutions involving approximately 100 witnesses, many of whom lived outside of Utah. An airline strike made it impossible to get many of the witnesses to Salt Lake City in time.

       Ritter promptly dismissed four cases outright because the government witnesses were not present. The Court of Appeals later reversed these decisions, accusing Ritter of “utterly unreasonable behavior,” but Ritter was hardly chastened. From February through September 1976, he refused to schedule a single criminal case for trial. Then, on October 5, he scheduled 50 trials to begin four days later. When prosecutor Child obtained an order directing Ritter to schedule trials at least 15 days notice, the judge responded by holding no criminal trials at all for the six months of 1977. 

       Even in the face of these outrages, the Department of Justice still preferred to live with Ritter rather than move against a sitting federal judge. Finally, in March 1977, during Ritter’s 28th year on the bench, Child asked Justice to an investigation into Ritter’s alleged improper relationships with some Salt Lake City Lawyers. The department began an inquiry – which was soon side tracked. In October a petition was filed to remove judge Ritter from all criminal cases then before him, and from all new criminal and civil cases involving the federal government. But it was too late. Ritter ended his incredible judicial career by dying, in 1978. 

       Another disturbing case involves Hebert A. Fogel, 50, a political fundraiser for former Senate Minority Leader Hugh Scott and partner in the law firm in which Scott served as counsel. Appointed to the bench by President Nixon in 1973, Fogel was the first lawyer for, and part owner of, the Gateway Center Corporation, which won a controversial 1971 contract from the scandal racked General Services Administration (GSA). Because Gateway’s winning bid – to supply federal office space in West Philadelphia- was 27 million higher than the lowest bid; the contract caused raised eyebrows. In March 1972, the General Accounting Office reported that the award had been “improper” because Gateway failed to comply with various criteria in its bid submission.

       Despite the widespread publicity that surrounded the Gateway case, the Senate Judiciary Committee approved Fogger’s nomination in a routine ten-minute hearing. Senator Roman Hruska (R., Neb.), who was chairman at the hearing, asked Fogel no questions about Gateway, and Senator Scott took up most of the ten minutes with effusive praise of the nominee.

       Later, al civil law suit brought by a losing bidder, produced additional facts about Gateway. Judge Fogel admitted in a sworn deposition that he had backdated a document submitted to GSA. Making false statements or using falsified documents in dealing with a federal agency is a federal crime, punishable by a fine of up to 10,000 dollars and/ or imprisonment up to five years. 
       Although the FBI pressed for approval to investigate in 1973, it was not until 1975- only five months before the statue of limitations expired – that the Justice Department commenced the investigation.

       Called before a grand jury, Judge Fogel allegedly invoked the Fifth Amendment and refused to answer questions. Four months later, Justice dropped the investigation, but a high official department suggested to the judge’s attorney that Fogel should resign. Two years later, Fogel complied. 

        Fogel is not the only federal living judge to face pressure to resign. John V. Singleton, Jr., 61, has sat on the bench of the Southern District of Texas Court in Houston since his appointment in 1966 by President Johnson. During his tenure, his lenient pattern of sentencing has angered law enforcement officials. In 1970, for instance, Singleton reduced a two-year prison term to six months for New Orleans mafia chief Carlos Marcello, who has assaulted a FBI agent. And Judge Singleton’s sentence of probation for Frank Sharp, the key figure in Texas’s notorious Sharpstown banking scandal, raised more suspicions in law enforcement circles.

        Then, in 1976, a Department of Investigation turned up large personal loans to Judge Singleton in the record of Houston’s now defunct Franklin Bank. At that time, Judge Singleton was presiding over the criminal prosecution of James Robert Lynn, former president of the bank.

        In 1977, Judge Singleton informed his fellow judges that He was being investigated by a federal grand jury in Houston and had been asked to resign. Singleton said that his problems had arisen out of his getting heavily into debt and owing money to many financial institutions and individuals. Not only had Judge Singleton not removed himself from the Lynn Case, but the Justice Department listed a total of 18 cases in which it thought the judge had a conflict of interest. The Grand Jury, however, did not indict Singleton, and he remains on the bench as Chief judge now. 

        What can be done? The answer lies in the Judicial Conduct and Disability act proposed by Senators Dennis DeConcini (D., Ariz.), Birch Baye (D.,Ind.), and Edward Kennedy (D., Mass.). This bill would empower the Judicial Councils of the II Federal Circuit Courts to investigate and rule on complaints against judges. The Councils could dismiss complaints as frivolous or take a number of remedial actions, ranging from reprimands or censure to temporarily stripping the judge of additional cases. A new court on Judicial Conduct and Disability could either affirm or deny the action or refer the matter to Congress for possible impeachment.

       The value of such a mechanism has already been demonstrated at the state level. California adopted similar legislation in 1960, since then 71 judges have resigned or retired, 6 others have been censured by the California Supreme Court and five more have been removed from office or involuntarily retired. 

     The Judicial Conduct and Disability proposal passed the Senate last year. Thus, both houses will be considering the proposal in this Congress. Sen. Orrin Hatch (R., Utah), a veteran trial lawyer before his election to the Senate, says legislation is badly needed:

       “I have certain federal judges controlled or influenced by large law firms, major corporations and other special interests. Others have become arbitrary, capricious, and exhibit all kinds of partiality. I do not believe that the Constitution guarantees a lifetime job to those judges who have consistently acted improperly on the bench.          

